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Decision re: Omni-wWave Blectronics Corp.; by Rchbert P. Keller,
Deputy Comptrcller General.

Issue Area: Federal Frocurexent of Goods and Services (1900).

Contact: Office of the General Counsel: Procuremsept Law I.

Budgcet Function: General Government: General Froperty and
Records Management {(804).

Organizaticn Concerned: Department of the Army: Arav Armament
Coamand, Rock Island, J)lL; Varian Associates.

Authority: A.S.P.R. Z-805.3(c). 48 Comp. Gen. 323. B-173536
(1971 . B=-186053 (1976).

Protester ccntended that notification of performance of
a preaward survey prior to calling for best and final offers vas
an auction technique, Mere notification to an offeror that a
preaward survey will be performed is not per se a prohibited
auction technique. Nc direct evidence vas offered to support the
protester's allegaticn that other offerors may have been
informed of the impendin survey of the protester's facilities
or that prici g informatiocn was revealed. (Auttor/sC)
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Richard Feldman
Y'roc. I

THE GEMPTIULLIH OENEBRAL
OF THE UNITED STATHES
WABHMINGTON, D.C. 20548

FILE: B-188370 DATE: Ap-il 28, 1977

MATTER OF: Omni-Wavo Electronics Corporsation

DIGEST:

Mere notification to offeror that preawa rd survey
will be performed is not per se prohibited auction
technique. Furthermore, no direct evidence was
offered to support protester's allegation that other
offerors may have been informed of impending
survey of protester's facilities or that pricing
information was revealed.

Omni-Wave Electronics Corporation (Omni~-Wave) protests
the proposed award of a contract to Varian Associates for 341
power amplifier assemblies with shipping containers. Award has
not been made pending resolution of this protest.

.y On November 8, 1876, request for proposals (RTP) DAAADO-
77-R- 3008 was. issued by the United States Armoy Armament
Command. Rock Island, Ilinois: (USAAC), requesting offers on
alternative qu&ntities of 230 and 344 power amplifier assemblies
with. ahipping}containers. Initial proposals were received and
opened on January 10, 1877, Subsequently, by letiers dated
Janvary 17, 1877, preaward survey monitors were requested to
perform preaward surveys on several low offerors for the quan-
tily of 344 amplifiers. It was requested that these surveys be
conducted on or about February 3, 1977, On January 20, 1977,
~-Omni-Wave was notified that a preaward survey would be per-
'tformed on February 3, 1977. The record discloses that no
preaward.survey was performed at Omni~-Wave. On January'19,
197%, USAAC requested best and final offers for 344 amplifiers
to be submitted on January 27, 1977. Based on the best and
final offers received, all but one Of the preaward surveys were
canceled. Only the preaward survey monitor cognizant of the
low offeror was permitted to proceed with a survey.

'Because it was notified that a preaward survey would be
instituted, Omni-Wave assumed that it would receive an award.
Omni-Wave contends that the notification that a preaward survey
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would be performed prior to calling for best and final offers
revealed the relative poaitions of the offerors during negotiations
and hence was an auction technique. Omni-Wave believes that if
other offerors werc aware that a preaward survey would be per-
formed on Omni-Wgave, these offerors were afforded an oppor-
tunity to lower their prices for submission as their best and
final offers.

ASPR § 3-805.3(c) (1978 ed, ) provides:

""Auction techniques are strictly prohibited;

an example would be indicating to an offeror

a price which must be met to pbtain further

consideration, or 1n.forming him that his price

is not low in relation to anctier offeror. On the

other hand, it is permissible to inform an offeror
hat his price 15 considered by the Government

to be too high.'

Althdotigh the mere institution of a preaward survey during
negotiations can give rise to inferences respecting price relation-
ships, such action &5- se is.not a prohibited auction techniqua,

Sec 48 Comp. Gen, 327 (1868); B~173536, October 22, 1871, Simi-
Iarly, we believe that the mere uofificatxon that a preaward survey
would be performed is not per se a proscribed auction technique.

The agency states that other offerors were notified that a
preaward survey would be performed on them. WNone of the other
offerors knew that a preaward suryey would be: performed on any
other offeror. Each offeror was .only aware of the facts relative
to'its own particular circumstances. Furthermore, there is no
direct evidence to show that.the notificatinn of the survey ciused
the prices or relative standmgs of the offerors to'be disclosed.

In fact, the prices received i resporise to the request for pest
and final® offers were identical to those offérs received initially.
Consequently, there is no basis for the contention *hat any pricing
or technical information was improperly disclosed. Even if an
offeror had substantially:lowered its price between 1its initial
pronosal and best and final offer, it does not indi ate the exist-
ence of a price leak since it is not uncommon for a: offeror to
withliold its lowest price until best and final offers are submitted,
Adam David Company, B-186053, July 28, 1976, 76-2 CPD 88.

Cm the basis of the foregoing, the protest js denied.

Deputy Comp@g Gene

of the United States






